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Cas t le  Va I f  ey  Spec ia l -  Serv ice  D is t r i c t .  (  "  Cas t l -e  Va l - Iey "  )  ,

Nor th Emery Water  Users Associat ion (  "NEWUA" )  and Hunt ington-

C l - e v e l a n d  I r r i g a t i o n  C o m p a n y  ( " H u n t i n g t o n - C l e v e l a n d "  )

(co l - Iect ive ly ,  "Appel - lants  "  )  ,  by and through thei r  respect . ive

at torneys,  J€f f rey W. Appe1 and W. Herber t  McHarg of  Appel  &

War laumont  ,  and ,J  .  Cra ig Smith,  David B .  Har t .v igsen,  and Scot t ,

E l l swor th  o f  N ie lsen  &  Sen io r ,  r€spec t fu l l y  submi t  th i s  Rep ly  to

Supplementa l  Memorandums of  the Div is ion of  Oi l ,  Gas and Min ing



( "D iv i s ion "  )  and  Co-Op  M in ing  Company  ( "Co-Op"  )

APPEIJIJAT{TS' OBTECTIONS
COLLATERAI, ESTOPPEIJ

ARE NOT BARRED BY

For the reasons set  for th in  Appel lants '  Supplementa l

Memorandum and previous arguments made before the Division, the

Board,  and the Utah Supreme Court  which are incorporated here j -n,

Appel l -ants '  are not  barred by Col la tera l -  Estoppel  .

I t  is  important  to  note that  th is  Board remanded the issue

regard ing  co l la te ra l  es toppe l  to  the  D iv i s ion  fo r  cons idera t ion .

Board Order  dated February 23 ,  L996 at  4.  As stated by t ,he

Div is ion in  i ts  Supplementa l  Memorandum, Appel l -anLs were

spec i f  i ca l l y  l - im i ted  by  the  Board  in  the i r  p resen ta t ion  o f  ev idence

dur ing the hear ing on t ,he Tank Seam .  The Div is  ion agrees wi th

Appel lant ,s  t .hat  the issues cannot  be "  complet ,e ly ,  f  u11y,  and f  a i r f  y

l i L iga ted"  un t i l  t he  Appe l lan ts  a re  a l l owed  to  p resen t  exc luded

evidence,  new evidence,  and ev idence of  events that  occurred

subsequen t ,  Lo  t .he  Board 's  Order .  Fur the r ,  the  D iv i s ion  has  s ta ted

that ,  Co-Op has not  met  i ts  burden of  prov ing the necessary e lements

of  co l l -a t ,era l -  estoppel  .  On t ,hat  basis ,  co l la tera l  estoppel  cannot

app ly .

Beyond the Div is ion '  s  argument  that  the Supreme CourL '  s

f ind ing is  not  d isposi t ive on t ,he issue of  whether  the Appel lants

received a hear ing on the Bl ind Canyon Seam, i t  is  important  to

note that. the Utah Supreme Court,  might, not have reached this

f  i nd ing  i f  t he  c i r cumstances  were  d i f  fe ren t .  Regard l -ess  o f  the  o f

t ,he  Board 's  f  i nd ings ,  i f  t he  Supreme Cour t  had  a I I  o f  the  necessary

I .



evidence before i t ,  t .hat  Cour t  might  not  have found that  suf  f  ic ient

ev idence  ex is ted  to  suppor t  the  Board 's  f  i nd ings  on  the  B l - ind

Canyon Seam.

Appe l lan t , s  d i sagree  w i th  the  D iv i s ion '  s  recommendat ion  tha t

the Board request  Appel lants t ,o  prof fer  ev idence that  was not .

p resen ted  a t  the  Tank  Seam Hear ing  e i the r  because  o f  the  Board 's

l im i t .a t ions  o r  ev idence  tha t  has  a r i sen  subsequen t  to  the  Hear ing .

This  recommendat ion missed the point . .  The Tank Seam Hear i -ng was a

hear ing  so l -e fy  on  the  Tank  Seam.  Appe l lan ts  a re  now en t i t l ed  to  a

complete hear j -ng on t .he Five-Year Permi t  Renewal-  that  involves the

B l - ind  Canvon  Seam.  Pro f fe r ing  such  ev idence  ou t -o f -con tex t  s imp ly

to determine whether  Appel l -ants are co l la t .era l ly  estopped f rom

presen t ing  the  ev idence  de f ies  log ic  and  i s  a  need less  was te  o f

t ime  and  resources .  A l l -  o f  the  ev idence  re la ted  to  Appe l lan ts  case

on the Permi t  Renewal  shoul -d be heard at  the hear ing before t ,he

B o a r d .

Co-Op'  s  argument .s  are not  persuasive and do not  ref  u t ,e  t ,hose

o f  the  D iv i s ion  and  the  Appe l - lan ts .  Co-Op mere ly  p resen t .s  genera l

s ta tements  o f  l -aw regard ing  the  app l i cab i l i t y  o f  co l l -a te ra l

es toppe l  to  admin is t ra t i ve  dec is ions  and  conc ludes ,  w i thou t

ana lys is  o f  the  e lement ,s ,  tha t  Appe l lan ts  a re  bar red  by  the

d o c t r i n e .  T h i s  i s  n o t  s u f f i c i e n t .

Co-Op a lso  m iscons t rued  the  i ssues .  Ne iLher  Appe l lan ts  nor

the Div is ion have argued that .  co l la tera l  estoppel -  depr ives the

Board of  j  ur isd ic t ion .  What  Appel l -ants had argued is  that  the

Board  lacked  ju r i sd ic t ion  t .o  reach  F ind ings  o f  Fac t  and  Conc lus ions



of  Law on issues t ,hat  were not  bef  ore them.

On page f ive of  i ts  Supplementa l  Memorandum, Co-Op c la imed

t .ha t  ce r ta in  i ssues  were  p rev ious ly  ad j  ud ica ted  and  conc lus ive ly

reso lved .  However ,  Co-Op '  s  l - i s t  s imp ly  h igh l igh ts  i ssues  tha t .  were

determined sole ly  in  re lat ion to the Tank Seam, involved ev idence

tha t  ex is t ,ed  a t  tha t .  t ime ,  and  were  thus  no t  competen t l y ,  fu l I y ,

and fa i r ly  l i t igated in  connect . ion wi th the Bl ind Canyon Seam. Co-

Op i tse l f  argued that .  "  [Appel lant .s ]  d id not  request ,  are not

ent i t l -ed Lo,  and d id not  receive a hear ing on whether  to  approve or

mod i f y  CWM's  [Co-Op l  ex is t ing  permi t .  the  on ly  ques t ion  j - s

whether  CWM sat is f ied the requi rements for  approv inq the

s iqn i f  i can t  rev is ion  to  permi t  m in inq  t ,he  Tank  Seam.  (n .

747)  (emphasis  added) .  The Board and t ,he Ut .ah Supreme Court  reached

s im i l -a r  conc lus ions  .  See  s ta tements  quo t .ed  in  Appe l l -an ts '

Supp lementa l  Memorandum a t  4 -6 .  There fo re  co l la te ra l -  es toppe l

canno t  app fy  t .o  these  i ssues .

rI. THIS BOARD SHOULD APPOINT A NEUTRAL HEARING
EXAIT{INER TO SAVE TTME ATiTD ASSIST WITH
TNTERPRETING HIGHLY TEEHNIEAL INFORMATION

The Appel lants incorporat ,e the argument .s  conLaj -ned in  the i r

Supplementa l  Memorandum i l lust rat ing that  appointment  of  an exper t

hear ing examiner  wi l l  save th is  Board t ime and prov ide i t  wi th

valuable exper t j -se and unbiased in terpretat ion of  h ighly  technica l -

hydro -geo log ic  in fo rmat ion .  The  concerns  o f  Co-Op and  Lhe  D iv i s ion

are readi  ly  addressed .  F i rs t  ,  Appel -  l -ants have request  ed that  th i  s

Board appoint  a  neutra l  hear ing examiner  Lra ined in  hydro-geology.



Withou t  th i s  exper t i se ,  the  examiner  wou l -d  be  o f  l i t t l -e  va lue  .

On ly  one  t ra j -ned  in  these  d isc ip l i nes  cou l -d  make  use fu l

recommendat ions  to  t .h i s  Board .  Th is  i s  necessary  to  a  f  a i r

reso lu t ion  o f  these  techn ica l  i ssues .  Appe l lan ts  know o f  severa l -

qua l i f  i ed  ind iv idua ls ,  f  o r  i nsLance ,  Todd  ,Ja rv i s  o f  Wes ton

Eng ineer ing ,  tha t  cou ld  address  th i s  t .ask  p ro fess iona l l y ,

neu t ra l l y ,  and  a t  a  reasonab le  expense .

Second ,  desp i te  Co-Op 's  unsuppor ted  a rgument ,  the re  i s  no

requi rement  that  a hear j -ng examiner  have 1egaI  t ra in ing.

Cer ta in l y ,  th i s  Board  i s  no t  requ i red  to  be  t , ra ined  in  l -aw.  The

examiner  woul -d hear ,  evaluate ,  and resolve the many Lechnical -

hydro -geo log ic  i ssues  as  an  exper t  and  on  an  impar t ia l  bas is ,  and

then  recommend f ind ings  fo r  th i s  Board 's  cons idera t ion .

Thi rd,  the appointmenL of  a hear ing examiner  wi  1 l -  ass i  s t  in

the  speedy  reso lu t ion  o f  th i s  maLte r .  An  examiner  w i l l  comprehend

the technica l  ev idence as i t .  is  in t roduced.  This  would avoid

cumulat ive presentat ion and t ,he bel -abor ing chore for  th is  Board to

sor t .  through the ev idence af ter  the hear ing in  an at tempt  f i rs t  t .o

unders tand ,  nex t  t .o  ca tegor i ze ,  and  f  i na l l y  to  reso l -ve  each  pJ -ece

o f  ev idence  in  re l -a t ion  to  the  i ssues .  Th is  ass ignment  i s  more

appropr ia t .e fy  delegated to a neut . ra l  ,  qual i f  ied exper t  who tack les

t h e s e  t y p e s  o f  i s s u e s  o n  a  d a i l y  b a s i s .

of  course ,  i  f  t .h i  s  Board d isagrees wi th the examiner '  s

recommendat ions,  i t  may grant  a de novo hear ing on those par t icu l -ar

i ssues  be f  o re  t .h i s  Board .  A l though  th i s  Board  may  re -hear  the

ent , i re  case,  there is  no requi rement  that  i t  do so .  Under  R641-



l - 1 3 - 5 0 0 ,  t . h i s  B o a r d  m a y :

accept  ,  re  j  ect .  ,  or  modi  f  y  such proposed ru l  ings ,
f  ind ings,  and conclus ions in  whol -e or  in  par t  or  may
remand the case to the hear ing examiner  for  fur ther
proceedings,  or  the Board may set  as ide the proposei
rul- ings , f indings , and concl-us ions of the hearing
examiner  and grant  a de novo hear ing before the Board.

U t a h  A d m i n .  C o d e  F . 6 4 1 - 1 1 - 3  - 5 0 0  ( I 9 9 7 )  ( e m p h a s i s  a d d e d )  .

Even  i f  t h i s  Board  f  i nds  some de f  i c ienc ies  in  t .he  examiner '  s

op in ion ,  a  qu ick  hear ing  on  one  o r  two  d isc re te  i ssues  i s  much

speed ie r  than  the  t . ime  i t  wou ld  take  fo r  th i s  Board  to  ted ious ly

p lough  th rough  a l l  o f  Lhe  h igh ly  techn ica l  ev idence .  Beyond  a id ing

in  i t s  qu ick  reso luL ion ,  appo in tment .  o f  a  hear ing  examiner  w i l l

he lp  to  d i s t i l l  Lhe  i ssues  fo r  c l -osure  o f  t ,h i s  case .  There  may  be

no need to go through the ent  i re  process of  ob j  ect  ing t .o  another

renewa l  o f  the  permi t  i f  t he  i ssues  a re  comp le te ly ,  fa i r l y ,  and

exper t ly  resolved at  t ,h is  j  uncture .

F i n a l l y ,  i t  m u s t  a l s o  b e  n o t e d  t h a t  d e s p i t e  C o - O p ' s  a r g u m e n t ,

any hear ing examiner  would not  be bound by col la t ,era l -  estoppel  for

t ,he same reasons t .hat  th is  Board is  not  barred.  I f  th is  Board

determines t .hat  Appel - Iants are not  barred by the doctr ine,  Lhen any

evj -dence that ,  would have be presented d i rect , ly  to  t .h is  Board could

be  p resen ted  to  the  examiner .

I I I .  CONELUSION

There f  o re ,  Appe l lan ts  j  o in t l y  reques t  t .ha t  th i s  Board  (1 )  f  i nd

tha t  co lLa te ra l  es toppe l  does  no t  app ly ,  and  Q)  appo in t  a  hear ing

examiner .



Respect  fu I  Iy submirred rh i  
"  27# day of November,  L997
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Jef f rey  W.  ASpe
W. Herber t  McHar



EERTIFIEATE OF SERVIEE

I hereby cer t i fy  that  on t ,he 7 / rb day of  November,  l - .gg7 ,  I

caused a t rue and correct  copy of  the foregoing Supplementa l

Memorandum in Support  o f  Appel lants '  Request  for  Hear ing Examiner

and  in  Oppos i t i on  t .o  Co l - la t ,e ra l  Es toppe l  to  be  ma i led ,  pos tage  p re -

p a i d ,  t o  t h e  f o l l o w i n g :

Wendell-  Owen
Co-Op Mining Company
P .  O .  B o x  ] - 2 4 5
Hunt ington,  Utah 84528

C a r l  E .  K i n g s t o n ,  E s q .
32]-2 South Stat  e St . reet
S a l t  L a k e  C i t y ,  U t a h  8 4 1 1 5

F .  M a r k  H a n s e n ,  E s q .
4 0 4  E a s t  4 5 0 0  S o u t h ,  S u i t e  B - 3 4
Sa l - t  Lake  C i t y ,  U tah  84 t07

Danie l -  G.  Moquin
Assis tant  At torney General -
D iv i s ion  o f  O i l ,  Gas  and  Min ing
1 5 9 4  W e s t  N o r t h  T e m p l e ,  S u i t e  3 0 0
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